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UNCLAS BERLIN 1009 

E.O. 11652: N/A 
TAGS: ECON, ENRG, GW, 

SUBJECT: BUNDESKARTELLAMT ACTIONS AGAINST OIL COMPANIES 
REF: A. STATE 111877 B. BERLIN 681 

1. JUSTICE DEPARTMENT OFFICIALS DAVIDOW AND BUSHNELL MAY 
FIND FOLLOWING USEFUL IN CONNECTION WITH THEIR FORTHCOMING 
TRIP TO BONN AND BERLIN (REF. A). 

2. RE KARTELL AMT ORDER TO RESCIND GASOLINE PRICE INCREASE 
(DESCRIBED REF B), ON MAY 17 KARTELLAMT WITHDREW INJUCTION 
AGAINST TEXACO AND ON MAY 19 COURT RULED IN FAVOR OF BP 
APPEAL AGAINST PUTTING ORDER INTO EFFECT IMMEDIATELY. 

COURT HEARING TO DETERMINE WHETHER KARTELLAMT ORDER AGAINST 
BP SHOULD EVENTUALLY BE PUT INTO EFFECT IS NOT YET SCHEDULED. 
MEANWHILE, KARTELLAMT INSTITUTED CASE AGAINST VOLKSWAGEN 
PRICE INCREASE ONLY TO WITHDRAW IT SHORTLY AFTERWARDS 
AND APPARENTLY ALSO WITHDREW ACTION AGAINST OIL COMPANIES ON 
DIESEL PRICES. 

3. UNDER PRE-1972 CARTEL LAW DEFINITION OF MARKET DOMINATION 
(WITHOUT COMPETITOR OR NO SUBSTANTIAL COMPETITION), ONLY THREE 
OF 299 CASES RESULTED IN EFFECTIVE ACTION BY KARTELLAMT. 
OBJECTIVE OF 1972 AMENDMENT OF LAW WAS TO MAKE IT POSSIBLE 
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FOR KARTELLAMT TO BE MORE EFFECTIVE. HOWEVER, KARTELLAMT 


Declassified/Released US Department of State EO Systematic Review 30 JUN 2005 



Declassified/Released US Department of State EO Systematic Review 30 JUN 2005 


SEEMS TO BE HAVING AS MUCH TROUBLE AS BEFORE, PERHAPS 
BECAUSE OF DIFFICULTIY IN PROVING MARKET DOMINATION UNDER 
COMPLEX NEW FORMULA INVOLVING NOT ONLY COMPUTATION OF MARKET 
SHARE BUT ALSO FINANCIAL ASSETS, ACCESS TO MARKETS FOR 
PROCUREMENT AND DISTRIBUTION,INTERLOCKING ARRANGEMENTS WITH 
OTHER FIRMS, AND RESTRICTIONS ON ACCESS BY NEWCOMERS TO 
MARKET. FOR EXAMPLE, KARTELLAMT CAN OBTAIN LOCAL DATA 
AFFECTING OIL PRICES BUT HAS NO WAY OF CHECKING ASSERTIONS 
CONCERNING PRICE IMPACT OF ACTIVITIES OF OIL COMPANIES 
OUTSIDE FRG. KARTELLAMT ALLEGED THAT BP, TEXACO, ARAL, ESSO, 

AND SHELL, HAVING COMBINED MARKET SHARE OF 75 9/9, WERE TAKING 
UNDUE ADVANTAGE OF THEIR MARKET POWER. PRICES ACTUALLY 
CHARGED ARE SUPPOSED TO BE COMPARED WITH PRICE UNDER 
CONDITIONS OF SUBSTANTIAL COMPETITION. PREFERRED TECHNIQUE 
IS TO FIND PRICE IN COMPARABLE MARKET BUT, SINCE THERE 
IS NO COMPARABLE MARKET FOR GASOLINE, KARTELLAMT IS USING 
"SOCKET THEORY" WHEREBY PAST PRICES ARE ASSUMED TO BE BASED 
ON SUBSTANTIAL COMPETITION AND ARE ADIUSTED TO REFLECT COST 
INCREASES. 

4. CRITICS CHARGE THAT PRICE CONTROL ACTIVITIES OF KARTELL AMT 
DO NOT FURTHER OBJECTIVE OF ASSURING COMPETITIVE CONDITIONS. 
BUSINESSMEN FEAR PRICE CONTROLS WOULD BE FOLLOWED BY PROFIT AND 
INVESTMENT CONTROLS. ECONOMICS MINISTRY AND KARTELLAMT HAVE 
REPLIED THAT WHERE COMPETITION IS RESTRICTED, HIGH PRICES 
ARE NOT MISUSE OF MARKET POWER PER SE BUT INDICATE POSSIBLE 
MISUSE. KLEIN 
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